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A REVIEW OF DEVELOPMENTS IN OCEAN
AND COASTAL LAW 2004
Compiled by the 2003-2004 editorialstaff
of the Ocean and CoastalLaw Journal

DOMESTIC
I. FISHERIES

A. New Fish Identification Guide
In an effort to promote conservation and fish population management,
the National Oceanic and Atmospheric Administration (NOAA) Fisheries
and the Rhode Island Sea Grant partnered to release "A Guide to Sharks,
Tunas and Billfishes of the U.S. Atlantic and Gulf of Mexico" for use by
commercial and recreational fishermen. The guide offers a quick reference
for identifying forty-four types of sharks, tunas and billfishes commonly
found in the Atlantic and Gulf of Mexico.
Noting that careful identification is an imperative first step toward
fisheries management, NOAA Fisheries spokesperson Chris Rogers
commented that the guidebook should assist "fishermen and fish dealers in
their efforts to obey the laws, while at the same time supporting conservation efforts." The guide offers a physical description of each species,
which includes diagnostic photographs and common habitat features. The
guide also offers additional information to assist in shark attack situations,
as well as procedures for handling and releasing entangled marine
mammals and turtles from man-made impediments. NOAA FisheriesAnnounces Availability of Identification Guide For Sharks, Tunas and
Bilfishes, available at http://www.nmfs.noaa.gov/docs/hmsidguide.pdf
(last visited Apr. 1, 2004).
B. HaddockResurgence
Haddock, one of New England's signature fish, has experienced a
recent population resurgence, with scientists estimating the fish population
363
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returning to levels not seen since the 1960s. The resurgence has been
attributed mainly to strict fishing restrictions imposed in 1994, which cover
commercial fishing off Georges Banks. While the restrictions were
originally met with great resistance from the local fishing industry, the
results now have scientists, conservationists, and fishermen rejoicing.
By the mid-1990s, haddock populations off the New England coast
became so depleted that scientists pushed for no-fishing zones and tight
fishing regulations. Local fishermen and fishing organizations vehemently
opposed the restrictions, but their efforts could not avoid the closing of
large portions of Georges Banks to haddock fishing over the last decade.
The haddock resurgence has reestablished trust between local
fishermen and scientists, as studies are now being conducted on how to best
sustain the haddock populations in a region reliant upon commercial
fishing. A Baby Boom in Signature Fish, available at http://www.south
coasttoday.com/daily/02-04/02-10-04/al 2op401 .htm (last visited Mar. 9,
2004). This cite is also available in newspaper print as A Baby Boom in
SignatureFish, STANDARD TIMES, Feb. 10, 2004, at A12.
II. MARINE ENVIRONMENT
A. U.S. CommercialSwordfishingBanned in Parts
of Pacific to Save Sea Turtles
On March 11, 2004, the National Marine Fisheries Service (NMFS)
released new rules prohibiting longline fishing for swordfish in a large
portion of the Pacific Ocean in an effort to protect endangered sea turtles
that are being injured and killed by the hooks. The new rules ban
commercial fishing for swordfish in the Pacific between the West Coast
and Hawaii. About two dozen commercial fishing vessels based in

California, Oregon, and Washington will be affected by the ban, which
goes into effect on April 12, 2004.
Longline methods used in swordfishing utilize fishing lines up to fifty
miles long, each carrying thousands of baited hooks to catch swordfish.
The problem with this fishing method is that sea turtles, sharks, dolphins,

and seabirds can also get caught on the hooks. According to federal
officials, each year approximately sixty-one threatened loggerhead sea
turtles and fifteen endangered leatherback sea turtles are killed by
longlining. Given these trends, biologists predict the leatherback sea turtle
may become extinct within ten to thirty years.
While fishermen have said that a ban on swordfish fishing would
threaten their livelihood, scientists at NMFS indicate that continued
swordfish fishing would jeopardize the survival of the sea turtles. NMFS
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has a legal basis to support its claims. In August 2003, the Ninth Circuit
held that NMFS's action of allowing longline fishing to continue operating
in the Pacific, violated the Endangered Species Act. Feds Ban US.
Commercial Swordfish Fishing in Much of Pacific to Save Turtles (Mar.
12,2004), availableat http://www.enn.com/news/2004-03-12/s__13973 .asp
(last visited Mar. 24, 2004); Turtle Island Restoration Network v. Nat'l
Marine Fisheries Serv., 340 F.3d 969 (9th Cir. 2003).
B. Lasting Impacts of Valdez Oil Spill CouldIncrease
Exxon's Penaltiesfor Damages
A study published in December 2003 in Science Journal found that the
effects of the 1989 Exxon Valdez oil spill in Alaska have lasted much
longer, and are far worse, than originally thought. The study has raised
discussion about whether Exxon Mobil Corporation should be forced to pay
an additional civil penalty for damages caused by the spill.
On March 24, 1989, the Valdez slammed into a reef and spilled eleven
million gallons of crude oil into Prince William Sound. Experts originally
believed all of the oil would be gone from Alaska's beaches and waters by
1995. However, the study found that oil from the spill was still embedded
in the beaches of Prince William Sound as recently as last summer. Stanley
Rice, a co-author of the study, led a team that dug about 1,000 pits in the
beaches during the summer of 2003. He reported, "[tjhere, the oil is like
it was, say, two or three weeks after the spill."
According to the study, lingering oil has created problems for fish,
birds, and marine mammals. Sea otters dig in the sand for food and
gradually release the toxins from the oil. Government studies indicate that
sea life exposure to oil at much lower concentrations than originally
suspected can cause harmful, long-lasting effects such as lowered survival,
slowed reproduction and stunted growth. Such problems have been
observed in the local sea life-which include a wide variety of species
ranging from sea otters to harlequin ducks, herring, salmon, and shellfish.
In 1991, Exxon signed a $900 million civil settlement to resolve federal
and state environmental claims against it for the spill.' As part of the
settlement, the government insisted on a $100 million re-opener clause for
"damages that 'could not reasonably have been known' or anticipated."
However, the settlement requires more than just findings of damages in
i. This settlement was separate from the 1994 class action lawsuit filed by Alaska
Natives, fishermen, property and business owners, and municipalities. In the class action
lawsuit, a jury awarded $5 billion in punitive damages to the plaintiffs, concluding that
Exxon's actions leading to the spill were "reckless and reprehensible." A federal judge
reduced the punitive fine to $4.5 billion. The judgment is now on appeal.
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order to enact the re-opener; it requires identification of specific restoration
projects to address these unanticipated injuries. The state and federal
governments have until 2006 to assert the re-opener.
There is disagreement among local residents and some government
scientists as to whether or not the re-opener should be asserted, forcing
Exxon Mobil (the successor to Exxon Corporation) to pay for the unanticipated damages. Some environmentalists fear that neither the Bush
administration nor Republican Governor Frank Murkowski will attempt to
secure the $100 million. Alaska's Assistant Attorney General, Craig
Tillery, said, "[w]e have until 2006 to do this. We don't want to do it
prematurely, and we don't want to do it ineffectively."
Exxon Mobil disputes the findings of the study and asserts that there
is no lingering harm from the 1989 spill. "The environment in Prince
William Sound is healthy, robust and thriving. That's evident to anyone
who's been there, and it is also the conclusion of many scientists who have
done extensive studies of the Prince William Sound ecosystem," Exxon
Mobil said in a statement. Exxon Penalties Could Rise as Valdez Oil

Lingers(Mar. 24,2004), availableathttp://www.planetark.com/dailynews
story.cfin?newsid=24419&newsdate=24-Mar-2004 (last visited Mar. 26,
2004); Report Says Valdez Oil Spill ImpactsLong-Lasting(Dec. 22,2003),
*availableathttp://www.planetark.com/dailynewsstory.cfm?newsid=23190

&newsdate=22-Dec-2003 (last visited Mar. 26, 2004).
C. FederalAuthorities InvestigatingAttacks on Seals
Along New England Coast

From July 2003 to March 2004 there have been reports of ten attacks
on seals along the New England Coast. Investigators are uncertain as to
whether the attacks are related. There is speculation that the seals have
been killed by commercial fishermen or traffickers selling the seal body
parts for aphrodisiac-related products.
Of the ten attacks, four of the seals were skinned, four were decapitated, one had its genitals removed, and the tenth seal was shot but
managed to survive. Two of the four skinned seals were males who also
had their genitals removed.
The National Oceanic and Atmospheric Administration (NOAA) is
performing an investigation that ranges in location from Maine to southern
Massachusetts. NOAA believes there is a possibility that the attacks are
related, although it has not, to date, discovered a pattern. The purpose of
the investigation is to determine if there are any violations of the Marine
Mammal Protection Act of 1972 (MMPA). Such violations may produce
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civil penalties of up to $12,000 and criminal fines of up to $20,000 and jail
time.
Despite these recent killings, seal populations, especially harbor seals,
are thriving in New England. This is due in large part to the MMPA, which
makes it illegal to kill seals. There are currently an estimated 100,000
harbor seals living in the New England region. FedsProbeSealAttacks on
NewEnglandCoast,availableat http://www.cnn.com/2004/TECHI/science/
03/18/seal.deaths.ap/index.html (last visited Mar. 22, 2004).
D. Supreme CourtHears EvergladesPollution Case
On March 24,2004, the Supreme Court avoided a major question about
the government's power to regulate clean water when it sent an Everglades
pollution dispute back to a Florida court for reconsideration. The case,
2
South Florida Water Management District v. Miccosukee Tribe, is a sixyear dispute between the Miccosukee Indian tribe and a Florida water
district accused of illegally dumping pollutants into Florida's Everglades.
As many as 423,000 gallons per minute of polluted runoff from farms,
industry, and suburban lawns is dumped into the Everglades by the South
Florida Water Management District's pump. The polluted area includes
189,000 acres that Florida leased to the tribe and promised to keep in its
natural state.
In 1998, the Miccosukees and Friends of the Everglades filed suit
against the district, alleging that, under the Clean Water Act (CWA), the
district should be required to obtain permits for water pump facilities. The
district's response was that it did not need to obtain the CWA permits
because it was only moving water that already contained pollutants in order
to protect nearby areas from flooding. The district was supported by the
Bush administration, which argued to the Supreme Court that when water
from one navigable body is directed to another navigable body of water, a
permit is not required.
The Supreme Court voided the Eleventh Circuit's decision, which
ordered the district to apply for the CWA permits. The Court remanded the
decision to the appeals court with instructions to reconsider the case, taking
into account the Bush administration's argument. Only Justice Antonin
Scalia disagreed with the decision to remand. He said the lower court's
decision should have been affirmed. The case returns to the Eleventh
Circuit. Supreme Court Dodges Major Ruling in Everglades Pollution
24
Case,availableat http://www.enn.com/news/2004-03- /s_15239.asp (last
visited Mar. 26, 2004).
2. 280 F.3d 1364 (11 th Cir. 2002).
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III. WHALES

A. Grey Whale Sonar Testing Permit Upheld
On January 29, 2004, the United States District Court for the Northern
District of California refused to invalidate a National Marine Fisheries
Service (NMFS) decision to issue a permit facilitating high-frequency sonar
testing of grey whales off the California coast. The permit was issued for
the express purpose of conducting "research to validate and improve the
ability of whale-finder sonar systems to detect marine mammals without
adversely affecting them." The plaintiff, however, contended just the
opposite: that the research would surely harm the California grey whale
population and that the harm outweighed any benefits that could be
achieved through the study. The plaintiff argued that NMFS acted in an
arbitrary and capricious manner because it failed to take into account
empirical data addressing the harm sonar testing would have on the whales.
In its defense, NMFS offered an Environmental Assessment (EA) it
prepared before issuing the permit. The court determined that the EA
exhaustively identified and explained the valid objectives of the study and
the study's expected environmental impacts. Though many of NMFS's
findings conflicted with evidence presented by the plaintiff- for example,
sonar testing would cause the whales to modify their behavior - the court
nevertheless deferred to thejudgment ofNMFS, concluding that NMFS did
not abuse its discretion in issuing the permit. According to the court, the
plaintiff's arguments were based on "anecdotal hearsay," and, even if the
court were to accept the plaintiff's evidence, the evidence failed to
establish that the sonar, that was to be used in the study could harm the
whales.
The case came on the heels of the release of recent scientific data
tending to show that the United States Navy's use of low frequency sonar
kills whales and other marine mammals. In October 2003, the Navy
accepted a permanent injunction that would limit the use of its new sonar
systems. Since that time, Congress has also reacted by amending the
Marine Mammal Protection Act to have greater applicability to scientific
research. For their part, scientists are still not exactly sure how sonar blasts
affect whales and other marine mammals. Australians for Animals v.
Evans, No. C-04-0086 SC, 2004 U.S. Dist. LEXIS 1682 (N.D. Cal. Jan. 29,
2004); Pub. L. No. 108-136, sec. 319(a) (2003); Mark Kaufman, Navy
Agrees to InjunctionLimiting Sonar Use, THE WASHINGTON POST, Oct. 14,
2003, at A3.
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B. Russian Oil Drilling Threatens Western Pacific Grey Whales
Environmental groups around the world charge that a huge oil and gas
project near Russia's Sakhalin Island threatens the last-remaining western
Pacific grey whale population. The project, which may receive financing
from the United States Import-Export Bank, seeks to produce resources to
fill the demands of such countries as Japan and China. The waters off the
coast of Sakhalin Island are the only known feeding ground for the western
Pacific grey whale. Only 130 of the whales are believed to be alive today.
Drilling in the region began in the early 1990s, but increased markedly
as Asian demand for oil and gas continued to expand. The Russian
government has made it clear that it intends to exploit the estimated thirteen
million barrels of oil contained in the region. The project has drawn
concern because the proposed new offshore oil platform would be installed
in close proximity to a key whale habitat and pipelines constructed along
the sea floor would be run directly through the whales' feeding grounds.
Environmentalists allege that the activities will produce a discharge of
more than 500,000 tons of contaminated run-off into the whales' habitat.
Even more problematic, however, is the current status of the remaining
grey whales' health. In 1999, scientists reported seeing malnourished
whales for the first time. By 2000, one-quarter of the remaining whales
were "skinny." Scientists and environmentalists fear that the proposed
activity in the waters off Sakhalin Island will bring about the extinction of
the whales.
The plans also call for Royal Dutch Shell Corporation to build
approximately 500 miles of pipeline across Sakhalin Island to new port
facilities. Instead of running the pipeline over streams, as the United States
has required in Alaska, the Sakhalin Island pipeline has been slated to run
under at least 500 brooks, streams, and rivers that have been recommended
for the highest category of protection. Further complicating the engineering is the high level of seismic activity in the region. In 1995, Sakhalin
Island experienced an earthquake measuring 7.6 on the Richter scale. The
quake killed 2,000 people and ruptured existing pipelines, leading to large
oil spills. Despite this concern, environmental groups contend that Shell is
planning to use technology in its Sakhalin pipeline that has not been tested
in earthquake-prone regions.
Sakhalin Energy and Shell deny the groups' allegations. According to
Sakhalin Energy, the infrastructure was designed to withstand the most
powerful earthquakes, occurring every 500 to 1,000 years. Shell maintains
that the proposed activities will not produce a "discernable impact" on the
western Pacific grey whale population. See Jim Lobe, Oil and Whales
Don't Mix: Saving Scarce Whales from Oil Drilling,available at http://
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www.oneworld.net/article/view/79094/1/1 (last visited Apr. 2,2004); John
C. K. Daly, UPIEnergy Watch, UNITED PRESS INT'L, Feb. 20, 2004.
IV. OCEAN POLLUTION

A. Maine Residents Reject Natural Gas Line
Residents of Harpswell, Maine, voted on March 9, 2004, to reject a
proposed liquefied natural gas (LNG) terminal, storage tanks, and a
pipeline on town-owned land in West Harpswell. The proposed pipeline
would have run under Casco Bay to the town of Cumberland, and then
would be connected to an existing natural gas pipeline in Westbrook.
ConocoPhillips Co. and TransCanada Pipelines Ltd., the backers of the
$350 million project, sought authorization from the town to develop 68
acres of a 118-acre property that was once a Navy jet fuel depot that closed
in 1992. The Harpswell LNG terminal would have been one of six
operating in the United States and the first in Maine.
Opponents of the LNG terminal argued that the project would interfere
with the local fisheries and damage lobster habitat in Middle Bay, as well
as lower property values and change the character of Harpswell from a
fishing village to an industrial community. They also expressed fear that
the facility could become a terrorist target. Proponents of the project noted
that Harpswell would have received over $8 million per year in lease fees
and property tax revenues, and a town-funded mitigation program would be
set up to compensate fishermen for gear lost or damaged by the tankers.
Voters rejected the bid to host the LNG terminal that would have received
international LNG shipments for the next fifty years, sending ConocoPhillips and TransCanada looking for another site in the Northeast. Dennis
Hoey, Harpswell Rejects LNG, PORTLAND PRESS HERALD, available at
http://www.pressherald.com/news/coast/040310harpswell.shtil (last visited Mar. 13, 2004).
V. CORAL REEFS

A. CoralReefs Damaged Beyond Repair by 2100
According to a recent report written for the Pew Center on Global
Climate Change, more than half of the world's coral reefs will be damaged
beyond repair by the end of the century unless protective action is taken.
The report synthesizes more than 150 pieces of current research reviewing
the state of the world's coral reefs. The report was released recently in
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Washington State at the annual meeting for the American Association for
the Advancement of Science.
Scientists predict that an increase in global temperatures, disease,
pollution, over-fishing and soil run-off will eventually kill the world's
reefs. However, the primary focus of the report is on the effect global
climate change and increased levels of atmospheric carbon dioxide levels
will have on the world's coral reefs. The report predicts that carbon
dioxide (C02) will increase the incidence of "bleaching events," during
which warm water weakens or kills coral by causing it to dispel the lifesustaining algae that live within its tissue. It also predicts that rising C02
levels will alter the chemistry of the ocean by lowering concentrations of
carbonate ion, which is a building block of the calcium carbonate that
grows to build up coral reefs.
Coral reefs play an important role in biodiversity and protecting
coastlines from storm erosion. The report labeled the Indian Ocean, which
is expected to be devoid of coral reefs within two decades, and the
Carribean, where coral reefs have shrunk by 80% in the last thirty years, as
two problem areas of particular concern. According to the report, 10% of
the world's coral reefs are presently damaged beyond repair. In order to
slow this degradation, scientists believe that the rate of global warming
must be slowed, watersheds must be cleaned up and over-fishing practices
must be halted. Jonathan Amos, Action Needed to Save Coral Reefs,
availableat http://news.bbc.co.uk//hi/sci/tech/3487869.st (last visited Feb.
23, 2004).
VI. ENDANGERED SPECIES
A. PacificLegal Foundation Challenges SteelheadListing
The Pacific Legal Foundation, representing farmers in Washington and
Oregon, sued the National Marine Fisheries Service in February challenging the listing of Columbia River and upper Willamette River steelhead as
threatened under the Endangered Species Act. Relying on a 2001 federal
court ruling on coho salmon known as the Alsea decision, the Pacific Legal
Foundation contends that the listing is illegal because the fisheries service
failed to count hatchery-raised steelhead.
Russ Brooks, attorney for the Pacific Legal Foundation, said, "[t]hese
illegal steelhead listings have wreaked havoc in Washington and Oregon
communities, seriously impeding private land use. For too long, Washington and Oregon residents have paid a high price to protect fish that don't
need protection." The fisheries service is currently reviewing salmon and
steelhead listings along the West Coast in an attempt to assess the overall

OCEAN AND COASTAL LAW JOURNAL

[Vol. 9:363

health of the populations and the conservation measures in place. The
results of the reviews for the areas at issue in this case should be released
by March 31, 2004. The Pacific Legal Foundation argues that the reviews
have been going on for three years and the fisheries service keeps missing
the deadline. Gene Johnson, SteelheadListing Challenged,THE COLUMBIAN, Mar. 5, 2004, available at 2004 WL 58726327.
B. Unprecedented Whale Survey
Humpback whales were listed as endangered in 1973. The scientific
communities' understanding of their ecology and social behavior is still
limited. This, however, is about to change. A $3.3 million scientific study
has recently been funded to learn more about humpback whales. The
research will encompass the entire Pacific Rim and will be conducted by
researchers from ten different countries. The research, a cooperative effort
between the National Oceanic and Atmospheric Administration's (NOAA)
Fisheries and NOAA's National Marine Sanctuary Program, has been
entitled SPLASH, which stands for Structure of Populations, Level of
Abundance, and Status of Humpbacks.
Richard Spinrad, NOAA National Ocean Service assistant administrator said, "[i]t is the biggest and most ambitious research study ever taken
for the [northern] Pacific population of humpback whales." Adam Pack,
assistant director of the Kewalo Basin Marine Mammal Laboratory, said,
"[t]his study is going to provide a huge amount of new information about
the whale." The research will help scientists learn more about humpback
whale population dynamics, which can help better protect the species.
Researchers will collect data on the whales' pregnancy rates, survival rates,
and the effects of human behavior on the species. In addition, "identification photos and biopsy tissue samples [will be collected from] 10% of the
humpback whale population within the survey region." A 1992 survey
estimated the population to be at 7,000. Will Hoover, Ambitious $3.3M
Whale Survey Launched,HONOLULU ADVERTISER, Feb. 18, 2004, available
at 2004 WL 57394475.
C. Maine Takes an Important Step to Protect
Wild Atlantic Salmon Populations
On December 23, 2003, the Maine Department of Conservation
announced the completion of Phase I of the Machias River Project, an
important effort aimed at preservation of wild Atlantic salmon and other
species of the river system. Phase I protects more than 210 miles of
shoreline along the Machias River, from Third Machias Lake east to
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Whitneyville. The agreement pertains to an overall area of 18,443 acres,
stretches 1,000 feet on either side of the Machias, and includes six major
tributaries.
The partnership that gave rise to the Machias River Project includes
The Nature Conservancy, International Paper (the land's owner) and Land
for Maine's Future Board. The substance of the agreement is a conservation easement which prohibits new construction and development activities
within the protected area, but maintains the current provisions for public
access for traditional backcountry activities such as hunting, fishing,
canoeing, camping, and hiking. The easement guarantees those traditional
uses forever, and sustainable timber management, designed to protect
wildlife habitat, will be managed by International Paper, the continuing
owner and manager of both forestland and lease lots. Maine's Atlantic
Salmon Commission, however, will hold and monitor the easement.
Kent Wommack, Executive Director of The Nature Conservancy, has
called the Machias River Project "a once-in-a-lifetime opportunity to
protect an entire river corridor."
Portions of First and Second Machias Lakes - 4,800 acres along the
Machias River corridor, and a number of backcountry sites embedded
within the easement area - have also been part of Phase I, but have been
purchased outright and will be managed by the Department of Conservation. This acreage, amounting to 6,400 acres along Route 9 north to the
outlet of Third Machias Lake, will also be open to the public for recreational pursuits.
As a spawning area for wild Atlantic salmon, one of Maine's endangered species under the U.S. Fish and Wildlife's listings, the Machias River
Project is a priceless resource. It is one of the most important remaining
areas for the fish, and the project will provide the kind of long-term
protection needed if they are ever to reach prior spawning levels. Phase II
of the Machias River Project will involve the outright purchase of the river
corridor from Third Machias Lake to Fifth Machias Lake. Maine
Department of Conservation, MachiasRiver ConservationProject Completed, availableat http://www.state.me.us/asa/Machias%20close.pdf (last
visited Feb. 26, 2004).
VII. PROTECTED AREAS

A. MPA Programs-RegionalInformation Centers
In recent years, new or revised marine protected areas (MPAs) have
been developed and/or considered by federal, state, commonwealth, and
territorial agencies. These MPA planning processes, coupled with the
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integration of existing resource management approaches, are bound to
enhance marine conservation in the United States's coastal and marine
waters. The success will depend on the creation of effective avenues that
would allow for meaningful engagement in MPA planning by all stakeholders, the provision of easy access to MPA information to all stakeholders, and the facilitation of more strategic coordination between federal,
state and territorial MPA agencies.
The National Marine Protected Area Center announced that it would
be seeking regional partners to establish online regional MPA information
clearing houses, support agencies, and stakeholder MPA coordination to
accomplish its goals. The websites would provide one-stop-shopping for
comprehensive information on all federal, state, and tribal MPA planning
processes. The web pages would provide up to date information with
regards to the goals and objectives of planned MPAs, key public events,
and ongoing reviews of environmental and management plans.
Each website would focus on governmental and selected non-governmental efforts, and would rely on links to existing MPA agencies' and
organizations' websites. Each would present strictly factual data on key
steps in these processes, such as dates, times, locations, and points of
contact. Additionally, the websites would not address underlying policy
issues or advocate particular position~s. All the websites would be linked
to the national MPA website (www.mpa.gov) in order to facilitate
stakeholder access to information from all regions. MPA ProgramsRegionalInformationCenters, availableat http://www.mpa.gov/regional_
info/ri _center.html (last visited Mar. 6, 2004).
B. The Ocean Conservancy's Year 2003 in Review:
A Focus on the Health of Ocean Ecosystems
2003 was a tough year for oceans, mainly due to attacks on wellestablished environmental statutes such as the Clean Water Act. Roger
Rufe, President of the Ocean Conservancy, reports that the year 2003 ended
with a universal consensus that there are many problems facing the oceans,
including overfishing, pollution, and habitat destruction. Rufe added that
workable solutions are available, though the political will to implement
those solutions is lacking.
However, scientists, policy makers, and the public are now focused on
the health of oceans. 2004 promises to be better, as Congress and the Bush
administration have an opportunity to enact lasting ocean policy legislation
that could improve the health of ocean life and ecosystems.
One of the prime examples of forward-looking achievements benefitting ocean life and ecosystems in 2003 includes the Pew Oceans Commis-
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sion report, America's Living Oceans, Chartinga Coursefor Sea Change,
the first comprehensive look at the United States's ocean policy in more
than thirty years. The report provides a troubling analysis of the state of
ocean health, but earned tremendous attention from public officials, the
media, and the public at large.
Other victories for ocean ecosystems include the listing of the
smalltooth sawfish as "endangered" under the Endangered Species Act, and
the California Fish & Game Commission adoption of the Channel Islands
plan, making 175 square miles off-limits to all fishing and other extractive
activities. These protected waters constitute the largest scientifically
designed network of marine reserves in the United States. In addition, the
National Marine Fisheries Service published new rules requiring larger
openings for Turtle Excluder Devices used in the Gulf of Mexico and
Atlantic shrimp fishery. Under the previous rules, larger sea turtles could
not escape from shrimp nets, which resulted in thousands of turtle deaths
each year. The larger openings are also crucial to reducing shrimping-related turtle mortality in the waters off the southeast United States.
Hillary Walker, The Ocean ConservancyAchieves Many Successes in 2003
on Behalf of Wild, Healthy Oceans: Year Brings UnprecedentedAttention
to the Health ofOcean Ecosystems, availableat http://www.ocean conservancy.org/dynamic/press/releases/archive.htm?id=031230 (last visited Mar.
6, 2004).
VIII. LEGISLATION

A. Senate Votes Against Re-authorization of
the Superfund PolluterPays Fees
On March 11, 2004, the United States Senate voted not to re-authorize
the Superfund polluter pays fees by a margin of 44-52. The Lautenberg
amendment to the FY 05 Budget Bill would have re-authorized the polluter
pays fees used to generate revenue for the cleanup of abandoned toxic
waste sites in America. The Bush administration opposed the measure.
Had Senator Lautenberg' s amendment to the FY 05 Budget Bill passed,
it would have ensured dedicated funding for the Superfund program from
parties determined to be polluters. The amendment sought to shift money
earmarked in the budget and to the deficit fund, thereby reducing the debt.
Proponents also argued that the amendment would reduce the amount of
competition existing between environmental programs for much needed
funds. Furthermore, proponents hoped that re-authorization of the pay fees
would increase the speed at which toxic waste sites would be cleaned up.
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The Superfund cleanup program came into existence in 1980, and since
that time every President has collected on or supported the polluter-pays
principle until now. Proponents view the fees as a sound fiscal measure
that would enhance revenues, support responsible environmental policy,
and help cut the deficit. According to the Sierra Club, one in four
Americans, including ten million children, live within four miles of a toxic
waste site that is considered a Superfund cleanup priority.
Maine's Senators Susan Collins and Olympia Snowe both voted to
support the amendment. Sierra Club, CongressionalVotewatch, available
at http://whistler.sierraclub.org/ votewatch/voteDetail.do?vn=S20040045
(last visited Mar. 26, 2004).
B. States Step Up Campaign Against Ethanol
New York politicians are pressuring the federal government to act
affirmatively to lower gas prices by waiving the requirement that New York
use the anti-pollutant ethanol in its fuel. Gasoline prices have risen
dramatically this year and are expected to top off at $2 per gallon during
the summer of 2004. Politicians sight this fact as the primary argument for
the urgency of waiving the requirement.
Ethanol is made from corn and is produced mainly in Midwestern farm
states. Coastal states have been hit hardest by the requirement because they
pay more to ship the highly volatile additive.
While the ethanol requirement has been in effect since 1990 as part of
a concerted federal effort to improve air quality, both Democrats and
Republicans have called for the removal of the requirement. New York
Governor George Pataki initiated an application for a waiver, which is
currently pending before the Environmental Protection Agency (EPA). The
application has been pending for over eighteen months, and New York
officials are feeling the urgency of the situation.
The EPA admits that new technology exists that could take the place
of ethanol and still comply with the Clean Air Act. For some time,
environmentalists have expressed skepticism regarding the effectiveness of
ethanol as a tool for air quality control. The commissioner for the New
York State Department of Environmental Conservation has called for the
repeal of the rule. Despite the multiple pleas from New York officials, the
EPA states that it is still reviewing and studying New York's request. One
unnamed EPA official stated that "oxygenates do help reduce vehicle
emissions, but there are ways to achieve those results without oxygenates."
Both ethanol and the controversial additive M.T.B.E. are oxygenates, and
the use of both has been surrounded by substantial controversy.
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New York's federal delegation has become involved with the issue as
well. New York Senator Charles Schumer has stated that the switch from
winter gas blends to summer ones could increase gasoline prices by as
much as forty cents per gallon.
EPA critics suggest that the delay on Pataki's waiver application is the
result of political posturing and appeasement of powerful Midwestern
states that benefit from the rate of production that ethanol currently enjoys.
While EPA denies this charge, California has struggled to obtain a waiver
since 2001, and was recently turned down.
The Bush administration denies that EPA is dragging its feet, sighting
the inclusion of language in the 2003's energy bill that would have
eliminated the requirement. However, the budget legislation would have
actually increased the amount of ethanol added to gasoline as a method of
stretching the nation's fuel supply and supporting U.S. farmers. The bill
met with resistance from coastal states and did not pass congressional
approval. Marc Santora, State Press US. to Drop Rule Requiring Gas
Additive, N.Y TIMES, available at http://www.nytimes.com/2004/03/23/
nyregion/23gasoline.html (last visited Apr. 26, 2004).
INTERNATIONAL

I. FISHERIES
A. New "Eco-label"for the Global Seafood Trade
At a meeting in Bremen, Germany on February 10-14,2004, the Food
and Agriculture Organization (FAO) Committee on Fisheries (COFI) will
finally address the need for a truly objective "eco-label" for the global
seafood trade. The meeting addressing this issue stems from a three-year
process initiated by the International Foundation for the Conservation of
Natural Resources (IFCNR). Following this three-year process, IFCNR
concluded that having the labeling issue under the wing of the FAQ of the
United Nations would "insure credibility and impartiality in consumer
choices and the bestowal of the eco-friendly label."
Previous attempts by Non-Governmental Organizations (NGOs) to
create "eco-labels" have failed due to lack of impartiality. Each NGO or
industry seeking the label has been tainted by "the possibility of at least the
perception of a biased agenda and vulnerability to attacks of 'political bias'
from critics." For example, current "green labels" used by such groups as
the Marine Stewardship Council, although appearing to be objective, in fact
have "deep ties" to the NGO community and therefore have been dismissed
as "green wash."
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At the February meeting, the COFI will address two particular issues
believed to be critical to achieving an objective "eco-label" and hold
"significant importance in the long-range influence the FAO decisionmaking will have on the seafood industry." The first issue is "traceability
and corresponding labeling establishing point of origin." The second issue
addresses a relationship between FAO and the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES). Although
until recently CITES had very little experience dealing with seafood
species, NGO strategists believe that CITES is their "best option for
controlling international regulations on commercially important marine
species." IFCNR- Fisheries Committee, Eco-LabelingSetforCOFIFish
TradeMeetings,availableat http://fisheries.ifcnr.com/article.cfin?NewsID
=492 (last visited Mar. 14, 2004).
B. New Fodderfor the Fish FarmingDebate
In a piece published by the American Association for the Advancement
of Science, Dr. Rebecca Goldburg, resident scientist for Environmental
Defense, has criticized fish farms, asserting that fish farming is inefficient
because of the large number of wild fish caught to provide feed for the
carnivorous species of farmed fish. This criticism comes on the heels of
allegations that the move by the National Oceanic and Atmospheric
Administration (NOAA) and the National Marine Fisheries Service
(NMFS) to allow permits for offshore fish farming in U.S. waters is seen
as encouraging the growing interest in fish farming.
The Institute for Agriculture and Trade Policy (IATP) has also joined
the criticism of fish farming. IATP has traditionally been an advocate for
organic foods, but now begins a campaign against open ocean fish farming
including anti-salmon farming.
In contradiction to Dr. Goldburg's claims that the conversion of wild
caught fish protein to protein produced in farmed fish is 1.36 to 1,
researchers at Norway's Institute for Marine Research claim that salmon
farming has a 1 to 1 ratio. Additionally, the researchers claim that the
seafood industry has a store of thirty million tons of wasted fish per year
that could be used for fish meal. IFCNR-Fisheries Committee, Anti-Farm
Advocate's Focus Wrath on Open Ocean Pens, (Feb. 20, 2004), available
athttp://fisheries.ifcnr.com/article.cfm?NewsID=503 (last visited Mar. 14,
2004); IFCNR-Fisheries Committee, Salmon Farming is Efficient Fish
Meal User, (Feb. 20, 2004), available at http://fisheries.ifcnr.com/
article.cfm?NewsID=503 (last visited Mar. 14, 2004).
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C. Chile to Trump Norway in FarmedSalmon Production

Chile's production of farm-raised salmon has increased twenty-fold in
the past ten years, and jumped to 35% of the world's total production.
Norway, whose production currently accounts for a 37% share of the farmraised salmon market, has seen fourteen salmon farmers file for bankruptcy
during this past year. Norway sites Chile as one reason for its salmon
farming industry woes.
Salmon farms, known as "salmoneros" in Spanish, are sprouting up
across the formerly pristine waters of Chile's Patagonia region. Although
introduced to Chile just 100 years ago, salmon is now a pillar of the
country's export-driven economy. They are seeking to double the
exportation of farm-raised salmon to $2.4 billion by 2015.
However, Chilean salmon is noted for higher amounts of antibiotics
than fish from Norway and other salmon-producing countries. Recently,
shipments of Chilean salmon were held up in Japan for excessive traces of
antibiotics. The Netherlands has also blocked shipments of Chilean salmon
that tested positive for malachite (an anti-fungal). Chilean representatives
of the industry maintain that they are working to promote sustainable
expansion with an eye on environmental and social issues of their country.
World Environment News, Salmon FarmsSpawn Fortunes,and Critics,in
Chile, available at http://www.planetark.com/avantgo/dailynewsstory.
cfm?news id=22472 (last visited Mar. 3, 2004).
11. MARINE ENVIRONMENT
A. Deep Sea Conference
On December 1-5, 2003, a conference on the governance and
management of the world's deep sea fisheries was held in Queenstown,
New Zealand. During the conference scientists, academics, fisheries
management experts, international law experts, and environmental and
fishing industry organizations from almost forty countries spoke on "the
need to manage the impacts of deepwater fishing on both the target fish
species and the wider marine environment."
During the conference, discussions focused on "the need for urgent
action to prevent further depletion of the deep sea resources, given that a
number of typical species in deep sea fisheries can be depleted in just a few
years." During these discussions experts suggested short-term, medium
term, and long-term actions. The short-term actions included use of
existing international organizations to take immediate steps, such as
"introducing marine protected areas in deep sea areas, prohibit[ing]
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destructive fishing methods in sensitive areas, [and] regulat[ing] the
activities of fishing vessels on the high seas." The medium-term actions
included "establish[ing] new international arrangements to control the
impacts of fishing on deepwater areas of the high seas." Finally, the longterm actions included "establish[ing] a global framework to manage the
impacts of fishing in the deep sea of the world's oceans." Deep Sea
Conference Reaches Successful Conclusion, available at http://www.
deepsea.govt.nz/news/detail.aspx?id=23 (last visited Mar. 14, 2004).
Ill. WHALES

A. Grey Whales Finda Friendin Mexico
On February 2, 1971, the Convention on Wetlands was signed, becoming the impetus for creating the largest "protected area network in the
world." To mark this anniversary, the government of Mexico has set aside
the Ojo de Liebre and San Ignacio lagoons as protected wetlands. These
lagoons are used by grey whales to breed and raise their young. This land
had been slated to become commercially developed. According to the
World Wildlife Federation Report released on the anniversary of the treaty
signing, wetlands have decreased worldwide by half since 1900 as a result
of human population and development.
The signing of the Convention on Wetlands is commemorated every
year on February 2 as "Wetlands Day." It is an opportunity for governments to remember the importance of wetlands when such importance
would normally be overlooked. Mexico's action highlights that governments can act to protect lagoons which are being threatened by oil drilling,
over-fishing, and waste disposal. In addition to protecting grey whales, the
protected status will help to protect the harbor seal, California sea lion,
northern elephant seal, and the blue whale. Mexico Moves to Protect
Whales on World Wetlands Day, available at http://www.oneworld.net/
article/view/781 2 0/1/?Printable-Version=enabled (last visited Feb. 29,
2004).
IV. OCEAN POLLUTION

A. Settlement in Los Angeles Shipping Terminal Suit
On March 5, 2004, the Port of Los Angeles approved a settlement
between environmental and community groups and the China Shipping
Holding Co. (North America). The settlement ends two years of litigation
with the Port and City of Los Angeles over the construction of a 174 acre
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container terminal to be operated by China Shipping. Environmental
groups and local residents filed suit in June 2001, claiming the approval of
the terminal by the Port and City was in violation of the California
Environmental Quality Act. Construction of the facility was enjoined in
October 2003 by a ruling of the State Court of Appeals. The Court ordered
the Port and City to prepare a full review of the pollution, traffic, and other
environmental impacts of the proposed terminal before construction could
resume.
Court documents stated that the terminal could have dramatic
environmental impacts: the terminal would see as many as 250 of the
world's largest container ships and up to a million trucks each year. Each
ship has the potential to emit over a ton of Nitrogen Oxides (NOx) and 100
pounds of small particulate matter each day; this on top of the fact that the
San Pedro-Wilmington area has the highest concentration of diesel truck
pollution in the Los Angeles area. Under the March 5 settlement, work can
resume on Phase I of the project in exchange for a number of significant
concessions to the community that will mitigate the aesthetic and pollution
impacts of the terminal.
The Port of Los Angeles shall establish a $50 million fund to mitigate
the impacts of Port operations on the adjacent communities of Wilmington
and San Pedro. $10 million of this will go for incentives to clean up
independently-owned diesel trucks serving the port, $20 million will be
spent over four years to reduce air pollution from Port operations, and $20
million will offset aesthetic impacts in both San Pedro and Wilmington,
including open space and parks, landscaping and beautification, and other
community-based projects. The Port will be required to prepare a full
environmental impact assessment of the China Shipping terminal and
mitigate those impacts. The Port must provide electric power for ships in
berth at the terminal so they do not run their diesel engines while docked,
and spend up to $5 million on the retrofit of China Shipping vessels to
accommodate their use of electric power.
The settlement also requires the heavy-duty trucks at the terminal to use
cleaner alternative fuel, the replacement of four sixteen-story cranes at the
terminal with "lower-profile" cranes to reduce the visual impact, and all
new cranes must be low-profile ifthey are available for less than $8 million
each. Finally, the settlement requires the Port to "develop and implement
a traffic plan for the terminal and other Port operations that must begin
implementation this year; and [a]ssure the continuation of the Port
Community Advisory Committee that provides community input to the
Board of Harbor Commissioners."
Todd Campbell, Policy Director for the Coalition for Clean Air, stated,
"[t]his settlement marks a significant step toward establishing an environ-

382

OCEAN AND COASTAL LAW JOURNAL

[Vol. 9:363

mentally sustainable port. As the Port implements this settlement, air
pollution will be reduced as will the health impacts on the surrounding
communities." China Shipping will likely begin operations in April 2004.
Natural Resources Defense Council Press Release, availableathttp://www.
nrdc.org/media/pressreleases /030305.asp (last visited Mar. 14, 2004).
B. $4.5 Billion in PunitiveDamagesfrom Exxon Valdez Catastrophe
On January 28, 2004, Judge H. Russel Holland of the U. S. District
Court for the District of Alaska handed down a ruling awarding $4.5 billion
in punitive damages to 32,677 plaintiffs in the ongoing battle between
Exxon Mobil Corporation and Alaskans affected by the 1989 Exxon Valdez
oil spill.
The spill of 10.8 million gallons of crude oil contaminated more than
1,200 miles of shoreline and disrupted commercial fisheries, many of which
were closed for the entire 1989 season. As a result, commercial fishermen
suffered massive economic losses and the emotional distress of having their
livelihoods destroyed. Exxon spent approximately $2.1 billion in its cleanup efforts, as well as $303 million in voluntary settlements, mostly to
commercial fishermen whose livelihoods were disrupted from 1989-1994.
In 1994, a jury gave a plaintiffis verdict awarding $287 million in
compensatory and $5 billion in punitive damages against Exxon. Exxon
appealed to the Ninth Circuit where the judgment was vacated and
remanded for a more reasonable number. Judge Holland remitted $1
billion. Exxon appealed a second time; the Ninth Circuit remanded the
case to the district court without decision, for Judge Holland to reconsider
his judgment in light of the U.S. Supreme Court's most recent punitive
damages opinion, State Farm v. Campbell, 538 U.S. 408 (2003). Judge
Holland's January 28 opinion reasserted that the award was reasonable and
constitutional, and gave a final award of $4.5 billion plus interest. Exxon
is expected to appeal. In re the Exxon Valdez, 296 F. Supp. 2d 1071 (Dist.
Alaska 2004).
V. ENDANGERED SPECIES
A. United Kingdom Legislates Against Wildlife Criminals
On November 20, 2003, the United Kingdom's Criminal Justice Bill
received royal assent after an extensive battle in the House of Lords. The
Criminal Justice Act is the first law of its kind, making illegal trade of the
world's most endangered species an "automatically arrestable offense in the
UK." The law assures that the maximum prison sentence for trafficking in
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endangered wildlife is increased from two to five years, and it will allow
police officers to enter premises without a warrant, take fingerprints, search
and seize property, compel interviews of suspects, and obtain DNA
samples.
While the World Wildlife Federation (WWF) praises the new law as
"a timely deterrent to illegal wildlife traders," it calls on the judiciary to put
its new sentencing power into full effect and deter illegal trade to the extent
the law allows. Both WWF and TRAFFIC, an international organization
combating illegal trade in endangered species, have been calling on the UK
government to introduce stronger penalties since 2002.
In February of 2004, Environment Minister Elliot Morley announced
a series of further measures that emphasize the UK's commitment to
reducing wildlife crime. Among those measures are continued funding for
the National Wildlife Crime Intelligence Unit and the launch of a new CDROM containing an electronic library of wildlife law enforcement
resources, compiled by TRAFFIC International with funding from Defra
and World Wildlife Federation -UK (WWF-UK). The CD-ROM acts as
a rapid information resource for wildlife law enforcers with reference
materials, national and international legislation, and species identification
guides. This information is critical for law enforcement in the field, who
often require specialized knowledge such as the pertinent law on search
warrants. TRAFFIC Network, Bringing UK Wildlife Criminals to Justice,
available at http://www.traffic.org/news/press-releases/ukwildlife.html
(last visited Feb. 26, 2004); TRAFFIC Network, TRAFFIC Applauds The
UK Government's Continued Efforts Against Wildlife Crime, availableat

http://www.traftic.org/news/wildlifecrime.html (last visited Feb. 26,
2004); Department for Environment, Food, and Rural Affairs, Environment
Minister,Elliot Morley MaintainsDrive Against Wildlife Crime, available

at http://www.defra.gov. uk/news/2004/040224c.htm (last visited Feb. 26,
2004).
B. New Technology ProtectsEndangeredSea Turtles

After an intensive three-year study in the Atlantic high seas, the
National Oceanic and Atomospheric Administration (NOAA) Fisheries has
announced the development of new technology designed to safeguard
against incidental bycatch of endangered sea turtles. The "turtle friendly"
gear, which could drastically reduce the incidental bycatch of loggerhead
and leatherback turtles, was tested with cooperation from the longline
fishing industry.
Traditional longline fishing boats deploy long cables with baited hooks
in attempts to catch tuna and swordfish, as well as other fish species.

384

OCEAN AND COASTAL LAW JOURNAL

[Vol. 9:363

Unfortunately, the traditional "J-Style" hooks contributed to sea turtle
population decline, as endangered turtles frequently were caught in the
lines and drowned before they could be pulled to the surface.
Among the new "turtle friendly" gear is a smaller-circle-shaped hook,
replacing the traditional J-hook. NOAA researchers also developed new
de-hooking devices and release techniques to decrease the amount of time
turtles remain entangled in fishing lines, and to minimize any additional
trauma to the turtles. The technology also includes what researchers refer
to as a "leatherback lift," which allows fishermen to elevate larger sea
turtles on-board for de-hooking. In total, NOAA researchers estimate these
new technologies will decrease the catch of leatherback and loggerhead
turtles by between 65% to 90%. U.S. Today, New Technology Announced
to Reduce Accidental Turtle Catch, available at http://www.usatoday.
con/news/washington/2004-01-05-sea-turtlesx.htm (last visited Mar. 9,
2004); NOAA Fisheriesand Fishermen Develop New Technology That
DramaticallyReduces Sea-Turtle Bycatch, availableat http://www.nmfs.
noaa.gov/fishnews/2004/01092004.htm#anchorl (last visited Mar. 9, 2004).
C. 4x4 Vehicles Bannedfrom South Africa's Beaches
South Africa's minister of environmental affairs and tourism, Valli
Moosa, has banned access of 4x4 vehicles on beaches. The restriction was
put into effect to prevent destruction of the beach environment. Loggerhead and Leatherback turtles became endangered from egg harvesting,
pollution, and the entrapment of hatchlings in vehicle tracks.
While conservationists rejoice, travelers to the beach and residents with
tourist-dependent businesses are not so happy about the ban. As one
businessman points out, "[o]ur big market is the family man who brings his
wife and kids... if he doesn't come our business suffers...." Others point
out that while there may be a need for governmental action, the government
may be "general[izing] too much." However, night time visits by
KwaZulu-Natal Wildlife officials show that the leatherback turtle
population is now on the rise. SABC News, MarineAnimals Benefitfrom
4x4 Ban, available at http://www.sabcnews.com/southafrica/social/
0,2172,73776,00.html (last visited Feb. 29, 2004).
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VI. PROTECTED AREAS
A. Marine ConservationArea to Be Developed

Greater protection will be afforded to the endangered Pacific leatherback turtle and many other species of marine sea life with the creation of
the Eastern Tropical Pacific Seascape conservation area. Experts from over
eighty countries were involved in its development. Participating countries
hope to help save the leatherback sea turtle, as well as migration routes of
animals such as the blue whale. Funding sources include the United
Nations Foundation, Conservation International, and Latin American
nations such as Panama and Colombia.
One of the main goals of the conversation area is to increase enforcement of existing regulations and agreements. Funding will also be used to
buy land in Costa Rica that is used by leatherback sea turtles for nesting.
Existing reserves in Panama, Colombia, the Galipago's Islands, and Costa
Rica will also be linked. One expert noted, however, that "it's difficult to
judge at this early stage what activities will be restricted in the preserve,
what its exact boundaries will be, and whether the marine park will cover
key blue whale habitats." John Pickrell, New Marine ConservationArea
to Span FourNations, available at http://news. nationalgeographic.com/
news/2004/02/0226_040226_oceanpark.html (last visited Feb. 28, 2004).
VII. CORAL REEFS

A. Mangroves Have an Important Role in CoralReefEcosystems
A study appearing in the February 5, 2004, issue of Nature explains
that scientists' conception about the limited role of mangrove forests to the
ecosystems of coral reefs may be incorrect. The study shows that
mangrove forests act as nurseries for fish, which will later go live in coral
reef habitats. The researchers expect that this study will lead to a more
broad-based view of coral reef habitats, especially the role that seemingly
unrelated factors have on the general health of coral reefs.
Mangrove forests are a system of dense, tropical trees and shrubs found
in shallow tropical waters. The thick collection of roots residing below the
water's surface creates a prime habitat for coral reef fish to grow and
develop before moving out to the less protected coral reefs. One researcher
described mangrove forests as a "very dense network of channels and
creeks that are very, very calm and peaceful but also [teem] with all sorts
of life."
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Before the study, many marine biologists believed that mangrove forests
were not vital to coral reef habitats, because many coral fish are born in sea
grass and are able to mature in other habitats which are not associated with
mangrove forests. This study focused on the Mesoamerican reef system
and sought to answer the following question: In the absence of mangrove
forests, would these other habitats suffice? To conduct the study,
researchers compared coral reef habitats in Belize, which were near
mangrove forests, with coral reefs completely isolated from mangrove
forests. Of the 164 species of coral fish studied, those reefs located within
close proximity of mangrove forests had a much more vibrant and robust
coral fish habitat. The research suggests that the mangrove forests provide
a level of protection that allows the coral fish to develop without the
exposure to predators that exists in the coral habitat.
The study highlights the importance of conserving mangrove forests.
One of the species studied, the Rainbow Parrotfish, may actually depend
upon mangrove forests for its survival. This species, along with a number
of other species that utilize mangrove forests for their development, are
fished commercially at or near coral reefs.
Sadly, researchers calculated that mangrove forests are being destroyed
at twice the rate of rain forests. Much of the depletion is due to the fact
that mangrove forests are seen as a mosquito infected nuisance to ocean
front property, while many of the forests are also being removed to make
room for shrimp farming. It is hoped that this study will lead to a greater
understanding of the role that mangrove forests have on the health and
viability of coral fish, and ultimately lead to greater efforts at their
conservation. Peter J. Mumby, Mangroves Enhance the Biomass of Coral
Reef Fish Communities in the Caribbean,427 Nature 533 (Feb. 5, 2004).
Article Abstract available at http://www.nature.com/cgi-taf/DynaPage.
taf?file=/nature/journal/v427/n6974/abs/nature02286_ fs.html (last visited
Mar. 27, 2004); John Roach, MangrovesAre Nurseriesfor ReefFish, Study
Finds,National Geographic News (Feb. 4, 2004) available at http://news.
nationalgeographic.com/news/2004/02/0204_ 040204_mangroves.html (last
visited Mar. 27, 2004).
VIII. UNITED NATIONS

A. United Nations StandardizesReports and Assessments
of the Marine Environment
At its fifty-seventh session, the United Nations (UN) General Assembly
requested that the Secretary-General prepare proposals on potential
modalities for a regular process for the global reporting and assessment of
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the state of the marine environment. The Assembly requested that these
proposals draw upon the work of the UN Environment Programme and take
into account the recent review completed by the Joint Group of Experts on
the Scientific Aspects of Marine Environmental Protection. Pursuant to
this resolution, the UN's Division for Ocean Affairs and the Law of the Sea
sent letters to Member States, soliciting proposals that would include the
socio-economic aspects of developing a workable process.
On November 18, 2003, the Secretary-General issued a report entitled
Oceans and the Law of the Sea: A regularprocessfor the global reporting
and assessment of the state of the marine environment: Proposals on
modalities (document A/58/423). This report outlines the main developments concerning the establishment of a regular process, and focuses on the
steps that will be necessary to implement this process. The aim of the
report is twofold and is meant to (1) provide information and a review for
Member States of the work done on global marine assessment; and (2)
facilitate discussions on the establishment of a regular process among all
the stakeholders. United Nations: Oceans and Law of the Sea, New
Developments and Recent Additions, available at http://www.un.org/
Depts/los/referencefiles/newdevelopments and_ recent_ adds.htm (last
visited Mar. 3, 2004); United Nations General Assembly: Oceans and Law
of the Sea, A regularprocessforthe globalreportingand assessmentofthe
state of the marine environment: Proposals on modalities, available at
http://un.org/Depts/los/general assembly/generalassemblyreports.
htm#2003 (last visited Mar. 3, 2004).
B. UnitedNations to CrackDown Hardon "Alien Invaders"
After the close of a five-day diplomatic meeting at the International
Maritime Organization's (IMO) headquarters in London, the United
Nations (UN) finalized an Act in mid-February 2004 to stop the destructive
spread of microscopic aquatic organisms and other marine creatures that
invade foreign ecosystems by stowing away in ships' ballast water. The
UN calls these organisms "invasive alien species" and notes that these
creatures are one of the four main threats to the world's oceans. The IMO
is finalizing a global treaty that has been ten years in the making. As a
spokesman stated, "[t]hey're signing the final act now. We do have a
convention."
Over 90% of the world's traded goods are transported by sea. The
World Wildlife Fund (WWF) estimates that any one of 4,000 different
species may "hitch-hike" in a ship's ballast at any one time. The ballast of
a ship provides a "free ride" to as many as 100 different organisms per
cubic meter of water, after which they are flushed into another ecosystem
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thousands of miles away. These organisms, which proliferate at an
alarming rate, are estimated to be causing billions of dollars worth of
damage each year and have been linked to the spread of major diseases,
such as cholera.
The WWF has warned that if tough action is not taken there may be a
marine environmental disaster in the making; however, it recognizes that
the UN's treaty could take time to enforce. Thirty countries, or 35% of the
world's fleet for over 100,000 ships, need to approve the act. So far,
nations have agreed to a phase-in period for compliance with mandatory
regulations on the treatment often billion tons of ballast water per year. A
series of deadlines have been set - relating to size, type, and age of the
ships - that begin in 2009 and end in 2016. World Environment News, UN
Agrees on Laws Against 'Alien' Marine Invaders, available at http://
www.planetark.com/avantgo/dailynewsstory.cfn?newsid=23 827 (last visited Mar. 3, 2004); World Environment News, UN Draws Battle Lines
Against MarineInvaders,availableat http://www.planteark.com/avantgo/
dailynewsstory.cfm?newsid=23777 (last visited Mar. 3, 2004).
IX. PIRACY AND SUNKEN TREASURE
A. TreasureDiving in Jamaican Waters
Admiralty Corporation (Admiralty), a salvage company based in
Atlanta, Georgia, has received approval to begin searching for sunken
treasure in Jamaican waters.
In August 1999, Jamaica granted Admiralty a three-year license to
perform exploration work in Jamaica's territorial waters. At that time,
various government agencies worried about permanent environmental
damage to the marine area and subsequently raised compliance issues.
Most of these issues have now been resolved. This is the first time in
approximately seventeen years that Jamaica has given anyone the rights to
salvage in the country's territorial waters.
Under the terms of the license granted, Jamaica will hold the property
rights to all discovered artifacts. The salvaged treasure will be shared
equally between Admiralty and Jamaica.
Admiralty plans to perform an environmentally-conscious and
ecologically-friendly dig. Clarence Lott, Vice President of Marine
Permitting for Admiralty, stated that "[i]f it is going to destroy the
significance of the site, we refuse to endanger the ecology and the
archaeological significance of these sites."
For the first time, Admiralty plans to use ATLIS technology. ATLIS
is detection technology developed for locating and' excavating valuable
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cargo from shipwrecks. ATLIS can detect both iron and non-iron
containing metals.
The company plans to start operations in the first quarter of 2004.
Before it begins any salvaging, it will take readings and use computer
programs to determine if and where there is any sunken treasure. The
company is so confident that it will find a significant amount of treasure
that it plans to spend whatever is needed to complete the project.
The waters surrounding Pedro Banks are considered graveyards for
numerous sunken ships. The precise locations and amounts of treasure to
be discovered remain a mystery. Claudine Mills, Let the TreasureHunt
Begin, available at http://www.jamaica-gleaner.com/gleaner/20031220/
lead /lead4.html (last visited Mar. 22, 2004).
B. "MagneticAnomalies " Buried in Florida'sSand
Over three years ago, Florida environmental regulators determined that,
the beach in Boca Raton, Florida was critically eroded. In February 2004,
restorations began to revive the ailing beach.
A barge, powered by two diesel locomotive engines, is being used to
vacuum up 800,000 tons of sand from the Atlantic Ocean and force it
through a half-mile long pipe to Boca Raton's beach. The dredge will
produce sand from as deep as thirty-eight feet below the ocean floor.
Engineers have studied the sand quality to determine how deep to dig
in various sections of the designated area. During these preparations,
engineers found "magnetic anomalies" buried in the sand. Although it is
not clear what exactly the magnetic anomalies represent, Florida state law
requires that the dredge must be kept at least 200 feet from the area. It
could be a shipwreck or sunken treasure, but experts say the odds of this are
extremely low. Some speculate it is an illegally dumped vehicle or steelbelted radials. John Murawski, New SandforBoca Beach on the Way, THE
PALM BEACH POST, Feb. 15, 2004.
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